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is the essential reference guide for financial institutions, legal 
professionals and investors. Covering 20 major jurisdictions 
worldwide, it provides a clear overview of the law and 
regulation governing debt restructuring in each one, and is 
structured to allow easy comparisons between jurisdictions.
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•	 Addresses	the	key	questions	of	multinational	

organisations
•	 Provides	straightforward,	practical	commentary	on	each	
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Foreword
Alessandro Varrenti, CBA Studio Legale e Tributario
Lars Lindencrone Petersen & Ole Borch, Bech-Bruun

The fi nancial crisis that started quite dramatically with the bankruptcy of 
Lehman Brothers in 2008 has been historic. Several other fi nancial crises 
have been confi ned to a certain area and have been quite short lived, but the 
one that started in 2008 has affected all parts of the world to varying degrees 
and is not fully over more than eight years later. It has not only stress-tested 
undertakings and banks; it has also tested countries and the entire way of 
perceiving the fi nancial structure.

At the outset of the fi nancial crisis, quick fi xes were desperately needed. 
During this phase, countries had to ensure that their banking sectors did not 
collapse. At the same time, undertakings in crisis had to be handled, and in 
this process an adjustment of the set of rules available to such situations has 
taken place. These sets of rules could be said to have many similarities, but 
if you look at the fi ner details quite a few differences become apparent. As 
an experienced specialist in the law of your own country, you have not been 
able to rely on your experience and judgement to fi gure out how a specifi c 
situation would be handled in another country.

With this in mind, Thomson Reuters asked one of the grand old men 
of the world of insolvency, Jacques Henrot of De Pardieu Brocas Maffei, to 
lead a project in which Jacques and we – Alessandro Varrenti of CBA Studio 
Legale e Tributario (Milan), and Lars Lindencrone Petersen and Ole Borch 
of Bech-Bruun (Copenhagen) – were to work together to prepare an 
easily accessible yet detailed presentation of the sets of rules applicable to 
restructuring and distressed undertakings in a number of countries.

Jacques undertook the task and was a driving force during the start-up 
phase, and this in spite of the fact that Jacques was quite seriously ill. Sadly, 
Jacques passed away in the summer of 2014 and thus before the book was 
ready for publication. We are dedicating this book to Jacques in honour of 
his huge effort with the book and a number of similar projects in the past.

We hope that the readers of the book will share our enthusiasm about 
the fi nished project and that the book may contribute to understanding 
and decision-making in cross-border situations where there is a need 
to understand at least the fundamental principles of the rules of other 
countries.

We would like to extend our thanks to all the contributors for their 
efforts on the project. The dialogues we have had with the contributors 
from the various countries in the course of the  project have confi rmed 
the great expertise involved as well as the high level of enthusiasm for 
the project. We would also like to take this opportunity to express our 
respect – which is perhaps done too rarely – for the legislators of the 



Debt Restructuring

vi EUROPEAN LAWYER REFERENCE SERIES

many countries. Restructuring legislation is quite diffi cult to draft as it 
requires decisions according to which some parties are to relinquish rights 
to the advantage of other parties for the sake of the bigger picture. It is the 
quality of such legislation which determines the possibilities of obtaining 
successful restructuring – and this applies to both in-court and out-of-court 
restructuring. Out-of-court restructuring will typically refl ect the possibilities 
of the in-court options, as the rights holders will hardly be willing to 
contribute to an out-of-court solution providing them with a poorer 
result than an in-court process. At the same time, in-court restructuring is 
presumably still the very last thing you want. Professor Lawrence P King was 
quoted as saying that the American rules on restructuring, Chapter 11, may 
well be effective, but for him they are the equivalent of using a hammer to 
put out the fi re in your hair. We believe that this book will demonstrate that 
it is not quite that bad, either in the US or in other countries.

1 November 2014
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Jacques Henrot

1952–2014

As mentioned in the foreword, this book has been dedicated to our partner, 
Jacques Henrot. No better tribute could be paid to Jacques, who, until 
the very end of his long fi ght to overcome his terminal illness, remained 
strongly committed to ensuring the publication of what he considered to 
be a signifi cant contribution to the merging into a single instrument an 
analysis and description of the complexities of a wide variety of policy and 
legal issues in the work-out and restructuring areas across many countries.

Our partner and friend Jacques passed away late this summer. Above all, 
Jacques was a very talented lawyer, dedicated to the long tradition of the 
practice of law rooted in the old cultural values of a general practitioner and 
combining those values with a remarkable understanding of the diversity 
of legal cultures and conceptual diversities between the continental legal 
tradition and the common law approach. Often those skills turned out to 
be material in bridging the gap between the different cultures prevailing in 
those different environments, paving the way to consensual approaches to 
resolving diffi culties in complex matters.

He combined unequalled expertise in the property area with a unique 
practice in the insolvency sector and a strong understanding of the needs 
of the fi nancial services industry. Moral integrity and compliance with the 
highest ethical standards were among his key attributes.

Jacques had a great sense of human relationships, and was most sensitive 
to the needs and aspirations of our younger professionals. He was a great 
team builder, dedicated to training his assistants and colleagues towards 
excellence and achievement of the highest standards in the practice of law.

In the pursuit of that goal, he has paved the way to the emergence of a 
younger generation to develop a practice based on those values.

Before leaving us, Jacques has passed the torch on to that new generation 
sharing those values to continue to develop a practice rooted in the high 
standards he advocated.

For those accomplishments he will be forever remembered.

Antoine Maffei
De Pardieu Brocas Maffei
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Hong Kong
Deacons  Philip Gilligan, Richard Hudson & Tiffany Cheung

1. WHAT COURT-MONITORED RESTRUCTURING PRE-
INSOLVENCY PROCEEDINGS OR SCHEMES ARE DEVISED BY 
THE LAW OF YOUR COUNTRY TO LIMIT VALUE DESTRUCTION 
FOR FAILING BUSINESS ENTITIES?

Hong Kong does not have any specifi c statutory court-monitored 
restructuring mechanism. However, in the absence of a formal restructuring 
mechanism, pre-insolvency corporate rescue or restructuring may be 
achieved through:
• a scheme of arrangement carried out in accordance with the procedures 

set out under Part 13, Division 2 of the Companies Ordinance (Cap. 
622) (CO); or

• provisional liquidation.

1.1 What is the objective of the proceeding?
Scheme of arrangement
A scheme of arrangement is a binding compromise or arrangement between 
a company and its shareholders and/or creditors (or a class of them) which, 
when used in an insolvency context, aims to prevent the company’s 
liquidation. A scheme of arrangement makes it possible for there to be a 
compromise or arrangement which binds all of the company’s shareholders 
and/or creditors (or a class them), even though there is a dissenting minority 
of such shareholders and/or creditors.

Provisional liquidation
The primary purpose of appointing a provisional liquidator is to preserve a 
company’s assets in the interval between presentation of the petition and 
the making of the winding up order.

1.2 Do all kinds of businesses qualify?
Scheme of arrangement
All companies liable to be wound up under the Companies (Winding Up 
and Miscellaneous Provisions) Ordinance (Cap. 32) (CWUO) can enter into 
a scheme of arrangement. This includes companies incorporated in Hong 
Kong as well as foreign companies (although the courts will not exercise 
their jurisdiction to wind up foreign companies unless there is suffi cient 
nexus with Hong Kong). There are no thresholds related to indebtedness, 
turnover or asset value that the company, its creditors or its members must 
meet. There is no court agent appointed to assist the company.
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Provisional liquidation
The court may appoint a provisional liquidator to any company in respect 
of which a winding up petition has been presented. This includes companies 
incorporated in Hong Kong as well as foreign companies (although the 
courts will not exercise their jurisdiction to wind up foreign companies 
unless there is a suffi cient nexus with Hong Kong).

The court may only appoint a provisional liquidator to a company after 
presentation of a winding up petition, but not if a winding up order has 
already been made.

There is also case law which holds that the courts will not appoint a 
provisional liquidator for the purposes of corporate rescue except where the 
assets of the company are in jeopardy.

1.3 What are the necessary approvals?
Scheme of arrangement
Once a proposal for a scheme of arrangement has been formulated by the 
company, the court’s approval to call the relevant meetings or class meetings 
of the company’s creditors or members is required.

The necessary approvals required at each of the relevant meetings or class 
meetings which are required to be held are as follows:

Privatisation or takeover schemes
For schemes of arrangement involving a general offer (ie a listed company’s 
offer to buy back shares) or a takeover offer, approval by the members or a 
class of the members requires:
• approval by shareholders representing at least 75 per cent of the voting 

rights of the members present and voting; and
• the votes cast against the scheme at the meeting do not exceed 10 per 

cent of the total voting rights attached to all disinterested shares.

Other members’ meetings or members’ class meetings
For schemes other than privatisation or takeover schemes, approval of the 
members or a class of the members requires:
• approval by shareholders representing at least 75 per cent of the voting 

rights of the members present and voting; and
• unless the court orders otherwise, a majority in number of the members 

present and voting.

Creditors’ meetings or creditors’ class meetings
Approval of the creditors or a class of creditors requires:
• approval by creditors representing at least 75 per cent in value of the 

creditors present and voting; and
• a majority in number of the creditors present and voting.

Finally, the scheme of arrangement must be sanctioned by the court in 
order to become effective.



Hong Kong

EUROPEAN LAWYER REFERENCE SERIES 111

Provisional liquidation
The court will only exercise its discretion to appoint a provisional liquidator 
for corporate rescue purposes if:
• the petitioner for the winding up of the company satisfi es the court that 

there is a good prima facie case for a winding up order; and
• in the circumstances, a provisional liquidator should be appointed.

The petition for the winding up of a company by the court must state at 
least one of six grounds, the most common of which are:
• a special resolution (ie 75 per cent of shareholders’ votes cast) to wind 

up the company by the court is passed;
• the company is unable to pay its debts (this is presumed if it fails to 

satisfy a debt equal to or exceeding HK$10,000 within three weeks of 
service of a statutory demand, if a judgment debt is not satisfi ed in 
whole or in part, or if it is proved to the satisfaction of the court that it 
is unable to pay its debts taking into account contingent and prospective 
liabilities); and

• it is just and equitable to liquidate the company.
Whether a provisional liquidator should be appointed in the 

circumstances will broadly depend on the commercial realities of the case, 
the degree of urgency, the need for an order and the balance of convenience.

1.4 What is the procedure?
Scheme of arrangement
A company which wishes to enter into a scheme of arrangement will fi rst 
formulate a proposal. Application must then be made to the court for an 
order authorising the convening of the relevant meetings or class meetings 
of the company’s shareholders and/or creditors. The application is made 
by an originating summons, supported by an affi davit (usually by the 
party putting forward the proposed scheme) containing, among other 
things, information about the company, the proposed scheme and a draft 
explanatory statement (explanatory statement), and terms of the scheme. 
The application is made ex parte (although the application may be brought 
inter partes if appropriate in the circumstances), and may be made by the 
company, a shareholder or a creditor. However, if the company is being 
wound up, the application must be made by a liquidator or a provisional 
liquidator.

If the court orders the convening of the meetings or class meetings 
of the shareholders and/or creditors, the meetings are called. The court 
order will include directions regulating the calling of the meetings. Every 
notice summoning such meetings must be accompanied by an explanatory 
statement (or, if the notice is given by way of an advertisement, the notice 
must state how a creditor or member entitled to attend the meeting may 
obtain a copy of the explanatory statement). The scheme must be approved 
by the requisite majorities of creditors and/or shareholders (see section 1.3 
above).

If the creditors and/or shareholders approve the scheme proposal at the 
meetings or class meetings, an application must then be made to the court 
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to sanction the scheme. The application is made by petition, supported 
by an affi davit (which is usually made by the chairman of the creditor/
shareholder meetings, who is appointed pursuant to the court order 
convening the meetings). The application may be made by the company, a 
shareholder or a creditor. However, if the company is being wound up, the 
application must be made by a liquidator or a provisional liquidator.

If the court sanctions the scheme of arrangement, the scheme will only 
take effect once an offi ce copy of the court order has been delivered to the 
Registrar of Companies for registration.

Provisional liquidation
Provisional liquidation is not itself a separate procedure, but forms part of 
the compulsory liquidation procedure, and it has been used in Hong Kong 
to effect a corporate rescue or restructuring. Thus, the fi rst step requires 
that a winding up petition be presented to have the company wound up 
compulsorily by the court.

After presentation of the winding up petition but before a winding up 
order has been made, any creditor or contributory, the petitioner or the 
company may apply to the court for the appointment of a provisional 
liquidator. The application is made by summons, and must be supported 
by an affi davit setting out suffi cient grounds for the appointment of a 
provisional liquidator. While the court will normally take the view that 
applications should be heard inter partes, in urgent and exceptional cases, the 
application may be made ex parte.

If the court grants the application to appoint a provisional liquidator, 
the order appointing the provisional liquidator will bear the number of 
the petition, shall state the nature and a short description of the property 
of which the provisional liquidator is ordered to take possession, and shall 
set out the powers of and the duties to be performed by the provisional 
liquidator. The powers commonly granted by the court to provisional 
liquidators in the context of corporate rescue include powers to investigate 
misfeasance, formulate restructuring proposals and exercise rights in respect 
of subsidiaries.

If a winding up order is made after the appointment of a provisional 
liquidator, the Offi cial Receiver or such other person appointed as 
provisional liquidator continues to act as the provisional liquidator until he 
or another person becomes the liquidator and is capable of acting as such.

If the restructuring has been successfully implemented, then, instead of 
proceeding with the liquidation of the company, the provisional liquidator 
will seek the dismissal of the winding up proceedings and his own discharge. 
Alternatively, a provisional liquidation also concludes at such time as the 
provisional liquidator or some other person is appointed as liquidator by the 
court (whereupon the liquidator will proceed to wind up the company).

1.5 Is there recourse against the opening judgment?
Yes, parties may lodge an appeal.
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1.6 What are the substantive tests/defi nitions?
Scheme of arrangement
There are no substantive tests/defi nitions that the company, its creditors or 
its members must meet. It is not necessary for the company to show that 
it is solvent – schemes of arrangement are available to both solvent and 
insolvent companies.

Under the scheme of arrangement procedure, it is necessary that there 
is a ‘compromise’ or an ‘arrangement’. While the term ‘compromise’ is not 
defi ned in the CO, it is accepted that there needs to be a pre-existing dispute 
whereby the creditors and/or shareholders are prepared to give up or modify 
some of their rights, and the term is more limited than an arrangement. 
An ‘arrangement’ is interpreted more widely to encompass any agreement 
modifying rights, and includes a reorganisation of the company’s share 
capital by the consolidation of different classes of shares and/or by the 
division of shares into different classes.

Provisional liquidation
See section 1.3 above.

1.7 What is the role of a court-appointed agent?
N/A.

1.8 What protection is there from creditors?
Scheme of arrangement
Initiation of a scheme of arrangement does not trigger a moratorium on 
creditor claims. As there is no moratorium, any dissenting creditor can bring 
legal proceedings or present a winding up petition against the company, 
which could prevent a scheme from being concluded. To mitigate this, a 
scheme of arrangement is sometimes prepared after a provisional liquidation 
order has been obtained (see below).

Provisional liquidation
At any time after the presentation of a winding up petition and before a 
winding up order is made, the company or any creditor or contributory may 
apply to the court to stay or restrain proceedings against the company, and 
the court may stay or restrain such proceedings accordingly on such terms 
as it thinks fi t. Further, once a provisional liquidator has been appointed, 
no action or proceedings may be proceeded with or commenced against the 
company except by leave of the court, and subject to such terms as the court 
may impose.

1.9 What is the usual duration of the restructuring process?
Scheme of arrangement
There is no prescribed statutory form for a scheme of arrangement (and 
therefore the duration of each scheme of arrangement will depend on the 
circumstances of each case), although, due to the court’s involvement and 
the need to defi ne the classes of creditors and/or members to which the 
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scheme applies carefully, a scheme may take more than a year to conclude. 
Given that a scheme of arrangement is a court-monitored process, the 
court’s timetable may also affect the duration. The scheme terms and 
conditions which are prepared by the company and its professional advisors 
will often contain provisions relating to the duration and termination of the 
scheme.

Provisional liquidation
As mentioned, provisional liquidation forms part of the compulsory 
liquidation procedure. Furthermore, the courts have taken the view that the 
appointment of a provisional liquidator must still always be for the purposes 
of the winding up of the company. Therefore, in many cases, a company 
in provisional liquidation will eventually be wound up. If, however, a 
restructuring proposal is developed within the provisional liquidation, 
the Hong Kong court may allow the provisional liquidator powers to 
continue for as long as it takes for the proposal to be implemented, with the 
provisional liquidator being required to return to court every few months to 
report on the progress of the restructuring.

1.10 Who prepares the restructuring agreement and what are 
the available tools?
Scheme of arrangement
The company, with the assistance of its professional advisors, will put 
together the explanatory statement and the terms of the scheme of 
arrangement.

Provisional liquidation
The company’s professional advisers (who may also be appointed the 
provisional liquidator) will often assist the company with formulating a 
restructuring proposal. The provisional liquidator may also advance the 
proposal themselves.

1.11 Are subordination agreements necessarily given full effect?
Yes.

1.12 How is exit managed?
Scheme of arrangement
After a scheme of arrangement becomes effective (see section 1.4 above), 
it is binding on the company (and, if the company is being wound up, the 
liquidator or provisional liquidator and contributories), its creditors and/
or shareholders (or a class of them) who are party to the scheme. Under 
the terms of the scheme, an administrator (who is usually an insolvency 
accountant) is appointed to implement the arrangement.

A scheme of arrangement concludes when its terms have been 
implemented. The terms of the scheme will usually contain provisions 
relating to how exit is managed, including:
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• duration and termination of the scheme (eg early termination through a 
creditors’ vote);

• payment of fi nal dividends; and
• fi nal arrangements on conclusion of the scheme.

On conclusion of a scheme, the scheme administrator will fi le a notice 
with the Registrar of Companies.

Provisional liquidation
If the restructuring has been successfully implemented, then instead of 
proceeding with the liquidation of the company, the provisional liquidator 
will seek the dismissal of the winding up proceedings and his own discharge. 
Alternatively, a provisional liquidation also concludes at such time as the 
provisional liquidator or some other person is appointed as liquidator by the 
court (whereupon the liquidator will proceed to wind up the company).

1.13 Who are the necessary parties?
Scheme of arrangement
The company and its members (generally those persons whose names 
are recorded in the register of members) and/or its creditors (including 
all creditors whose claims would be admitted to proof in the event the 
company is wound up).

Provisional liquidation
The company and its members (generally those persons whose names 
are recorded in the register of members) and/or its creditors (including 
all creditors whose claims would be admitted to proof in the event the 
company is wound up).

The Offi cial Receiver may also be a party.

2. POST-INSOLVENCY PROCEEDINGS
In most cases, an insolvent company will be placed into liquidation. 
As mentioned, Hong Kong does not have any specifi c statutory court-
monitored restructuring mechanism. However, in the absence of a formal 
restructuring mechanism, post-insolvency corporate rescue or restructuring 
of a company in liquidation may be achieved through a scheme of 
arrangement.

2.1 What is the objective of the proceedings?
See section 1.1 (Scheme of arrangement) above.

2.2 Do all kinds of business entities qualify?
See section 1.2 (Scheme of arrangement) above.

2.3 What are the necessary approvals?
See section 1.3 (Scheme of arrangement) above.
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2.4 Is it valid and binding to agree that such proceeding be a 
default/termination event?
An agreement which provides that a default/termination event occurs upon 
(i) the entry by the company into a scheme of arrangement by the company 
or (ii) the presentation of a petition for the winding up of the company 
(and/or appointment of a liquidator) will generally be upheld by the courts 
to be valid and binding on the company.

2.5 What is the procedure?
See section 1.4 (Scheme of arrangement) above.

2.6 Please provide information about voluntary fi lings
In a scheme of arrangement, the hearing of the application to call the 
relevant meetings or class meetings of the company’s shareholders and/or 
creditors is heard in chambers (ie not open to the public) and is normally 
heard ex parte.

The application must be supported by an affi davit which contains, 
among other things, information about the company, the proposed 
scheme, and a draft explanatory statement and terms of the scheme. There 
is no requirement for an expert opinion/report on the feasibility of the 
restructuring plan, but the court will not summon the relevant meetings 
unless it considers that the proposal is a fair one which could be supported 
by the relevant creditors and/or shareholders. It is common for preliminary 
negotiations to be held with creditors and/or shareholders prior to the actual 
submission of the application to ensure that the requisite majorities would 
be able to be obtained.

If the court orders the convening of the meetings or class meetings 
of the shareholders and/or creditors, the meetings are called. The court 
order will include directions regarding the calling of the meetings. Every 
notice summoning such meetings must be accompanied by an explanatory 
statement (or, if the notice is given by way of an advertisement, the notice 
must state how a creditor or member entitled to attend the meeting may 
obtain a copy of the explanatory statement).

2.7 How are creditors’ representatives chosen?
See section 2.9 below.

2.8 Is there recourse against the opening judgment?
Yes, parties may lodge an appeal.

2.9 What are the roles and powers of committees?
The roles and powers of any committees will usually be set out in the terms 
of the scheme of arrangement.
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2.10 What are the consequences of opening judgments for 
creditors?
Stay?
See section 1.8 above.

Forbidden payments?
Once a winding up order is made, any disposition of the property 
of the company (such as payments made to a creditor) made after 
commencement of the winding up is void, unless the court orders otherwise. 
Commencement of the winding up is deemed to be the date on which the 
company passes a resolution for the company to be wound up compulsorily 
by the court (if any) or the date of presentation of the winding up petition.

Where there is a scheme of arrangement in place, after the scheme 
becomes effective (see section 1.4 above), it is binding on the company (and 
if the company is being wound up, the liquidator or provisional liquidator 
and contributories), its creditors and/or shareholders (or a class of them) 
who are party to the scheme.

Interests accruing during the period: paid at contractual payment 
dates? Deferred and paid after plan is adopted? Capitalised? Is the 
rate necessarily the contract rate?
With respect to an insolvent company in liquidation once the winding up 
order is made, where the contract itself provides for payment of interest, 
the contractual rate of interest applies up to either (i) the date the company 
passes a resolution for the company to be wound up compulsorily by the 
court (if any) or (ii) in any other case, the date of the winding up order. 
There is no entitlement to interest accruing after commencement of the 
winding up unless the company is solvent.

Where there is a scheme of arrangement in place, the terms of the scheme 
will usually provide for accrual of interest on claims.

Is the opening judgment a valid draw stop for undrawn facilities?
See section 2.19 below.

Necessity to fi le proof of claim: are all creditors required to fi le proof 
of claim? Are secured creditors necessarily notifi ed? Are there any 
time limits? Are non-resident creditors treated differently? Are there 
any consequences if the creditor is time-barred? Debtor discharged?
There is no requirement that creditors fi le a proof of claim in a scheme 
of arrangement. However, for a scheme to be ultimately sanctioned, it is 
necessary for the scheme to be properly approved by the correct classes of 
creditors and/or shareholders. The terms of the scheme of arrangement may 
provide for creditors to fi le proofs with the scheme administrator once the 
scheme is effective and binding.
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Does such proceeding entail any limitation on enforcement of 
contractually created security?
Generally, no (except where, for example, such security is subject to a 
binding scheme of arrangement or a valid subordination agreement).

2.11 What is the duration of the restructuring process?
See section 1.9 (Scheme of arrangement) above.

2.12 How do creditors vote?
It is the responsibility of the applicant to determine the correct classes of 
creditors and/or shareholders in a scheme of arrangement. While the court 
may provide guidance as to the persons who should comprise a class, the 
constitution of classes may still be challenged at the fi nal sanction hearing.

As to the requisite majorities required at the meetings, see section 1.3 
(Scheme of arrangement) above.

2.13 What are the rules on clawback/voidability?
The following rules on clawback/voidability arise once an insolvent 
company is in liquidation.

Unfair preferences
An unfair preference occurs when an insolvent company does anything 
which puts a creditor, surety or guarantor in a better position than 
such person would otherwise have been in had the company gone into 
liquidation. A liquidator can apply to the court to set aside the unfair 
preference made within six months (or two years in the case where the 
preferred person is an associate) before the presentation of the winding up 
petition.

Floating charges
Floating charges created within 12 months of an insolvent company’s 
liquidation are invalid and can be set aside by the liquidator unless money is 
advanced to the company at the same time as, or after, the charge is created.

Post-commencement disposals
See section 2.10 (Forbidden payments? Provisional liquidation) above.

Disclaimer of onerous property
The liquidator of a company being wound up may disclaim onerous 
property of the company with the leave of the court. Onerous property 
includes shares or stock in companies, unprofi table contracts and any other 
property that is unsaleable or not readily saleable by reason of its binding 
the company to the performance of an onerous act or payment of money. 
The courts are generally unwilling to sanction a disclaimer of property in 
cases where the rights of third parties may be adversely affected.
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Fraudulent conveyance
A transaction can be set aside if a liquidator can prove to the court that it 
took place with the aim of defrauding creditors. The company does not 
need to be insolvent at the time of the transaction, or become insolvent 
as a result, to set aside the transaction. However, a transaction will not be 
avoided if the property was disposed of for valuable consideration and in 
good faith to a person who did not have notice of the intent to defraud the 
creditors.

Extortionate credit transactions
If a company is being liquidated, the court can make an order setting aside 
or varying the terms of an extortionate credit transaction which was entered 
into within three years prior to the commencement of the winding up. An 
extortionate credit transaction is one which involves the provision of credit 
to a company, the terms of which require grossly exorbitant payments to be 
made or otherwise grossly contravene ordinary principles of fair dealing.

Fraudulent trading
If, during liquidation, it appears that any business of the company was 
carried on with the intent of defrauding creditors or any other person, or 
for any fraudulent purpose, the court can declare that a person who was 
knowingly a party to that business is personally liable for the company’s 
debts.

2.14 What are the rules on set-off/netting?
Hong Kong recognises mandatory set-off of mutual debts in the event of an 
insolvent company’s winding up. For a set-off to apply, there must be:
• credits, debts or other dealings between the insolvent company and the 

creditor;
• the credits, debts or other dealings must be mutual (meaning that they 

must be between the same persons and in the same right); and
• the creditor’s claim must be provable in the winding up.

However, a creditor shall not be entitled to insolvency set-off in any case 
where he had, at the time of giving credit to the insolvent company, notice 
that the winding up petition had been presented. The effective date at which 
the mutual credits, debts or other dealings must exist is at the date of the 
winding up order.

Neither the existence of a scheme of arrangement nor the appointment of 
a provisional liquidator affects the above rules on set-off.

2.15 How is exit managed?
See section 1.12 (Scheme of arrangement) above.

2.16 Are ‘prepackaged’ plans, arrangements or agreements 
permissible?
No.
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2.17 Is a public authority involved?
No.

2.18 What is the treatment of claims arising after fi ling/
admission?
Once a liquidator has been appointed in respect of an insolvent company, 
no action or proceedings may be proceeded with or commenced against the 
company except by leave of the court, and subject to such terms as the court 
may impose.

2.19 Are there ongoing contracts?
By itself, the promulgation of a scheme of arrangement does not terminate 
the company’s contracts (including any credit agreements the company may 
be party to). The terms of the relevant scheme of arrangement may confer 
power on the scheme administrator to obtain additional fi nance.

2.20 Are consolidated proceedings for members of a corporate 
family/group possible?
While there is no statutory procedure for consolidated proceedings (so that 
each company in a corporate group must be dealt with separately), the 
court is aware of the commercial and practical realities concerning group 
restructurings. For example, in past cases, the court has recognised that 
(confl icts of interest considerations aside), there are advantages of having a 
single liquidator in a group liquidation scenario.

2.21 What are the charges, fees and other costs?
The standard court fees will apply.

The costs of the parties of the scheme will normally be dealt with in the 
terms of the scheme.

3. LIABILITY ISSUES
3.1 What is the liability of managers/directors vis-à-vis 
creditors?
Scheme of arrangement
A responsible person of a company (which includes an offi cer or shadow 
director of a company) may be criminally liable if there is failure to comply 
with certain procedural requirements relating to a scheme of arrangement. 
For example, failure to provide the explanatory statement to the creditors 
and/or shareholders together with the notices summoning the relevant 
meetings is an offence (attracting a fi ne of up to HK$50,000).

Directors may also be liable for provisional liquidation, as set out below.

Provisional liquidation
Directors and offi cers of a company are liable to the liquidator if they 
commit offences such as fraud or deception. In a number of situations, a 
liquidator can also seek a court order requiring certain directors or offi cers to 



Hong Kong

EUROPEAN LAWYER REFERENCE SERIES 121

either repay or restore property to the company, or provide compensation or 
contribute to the company’s assets.

A director can be personally liable if:
• he has given a personal guarantee for company debts;
• he has breached his fi duciary duty to the creditors (which arises where 

the company is insolvent or near insolvency), the company and/or its 
shareholders;

• on the winding up of the company, it is found that the business of the 
company has been carried on with intent to defraud creditors (of the 
company or any other person) or for any fraudulent purpose, and the 
person is knowingly party to the carrying on of such business; or

• he has misapplied or retained the company’s property for his personal 
benefi t (misfeasance).

Directors can also be criminally liable for certain offences (such as 
misappropriation of property, for which they can be imprisoned). If 
company accounts and records are destroyed, or falsifi ed before or after 
winding up begins, the party responsible (whether a past or present offi cer or 
shareholder) can be fi ned or imprisoned.

3.2 What is the liability of the lender?
The statutory liability of a lender where a company is in fi nancial distress 
is limited (Hong Kong does not have currently any concept of ‘insolvent 
trading’ or ‘wrongful trading’). Transactions entered into by lenders with the 
company before the commencement of its liquidation may be avoided in 
certain circumstances - see section 2.13 above.

More generally, liability to which lenders may be exposed may also 
include the following:
• breach of the loan agreement with the company may result in a claim 

for damages; and
• breach of its general law duties to the company (eg if the lender is a 

bank, breach of its fi duciary duty to the company in the provision of 
its services; or, if it is a secured creditor, the duties applicable to it upon 
enforcement of its security).
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